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Current Vopics. 

RS. MARTHA M. PLACE, whose exe- 
cution occurred in Sing Sing prison 

on Monday last, proved to be the first woman 
to suffer the death penalty in this State 
administered by electricity. She was also, 
we believe, the sixth woman to suffer capital 
punishment in this State in any form. Ac- 
cording to all accounts we have seen, the 
death penalty was exacted in this case in a 
manner that fully comported with the dignity 
of the State. Death was practically instan- 
taneous, and, so far as human knowledge 
goes, practically painless. There was no 
“scene ”’ in the death chamber, or on the way 
to it, as naturally had been feared. The 
arrangements were carried out with all the 
perfection that has characterized the legal 
deaths of male murderers. This result 
appears to have been largely due to the frame 
of mind into which the unfortunate woman’s 
spiritual advisers succeeded in bringing her. 
While perhaps not true bravery or heroism, 
it may perhaps best be described as a species 
of exaltation, a benumbing of the senses 
which renders the victim all but oblivious of 
what is going on around her. At all events, 
Mrs. Place was a model convict. A woman 
of extraordinary nerve she certainly was; and 
even after her conviction and sentence to 
death, she appears to have fatuously held to 
the belief that her life would never pay the 
penalty. Gov. Roosevelt’s official conduct 
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all through the case was in all respects admir- 
able. Very gladly would he have interfered 
to stay the penalty had there been any good 
reason for doing so; but there was not, the 
Court of Appeals having unanimously 
affirmed the conviction, and the commission 
of experts having reported the woman’s 
entire sanity. There was, therefore, no other 
course open to the executive than to let the 
law take its course. Revolting as is the 
official death of man or woman — particu- 
larly the latter —the execution of the first 
woman by means of electricity seems to 
prove more conclusively than ever the supe- 
riority of that plan over the barbarous hang- 
ing methods still in vogue in so many States. 


Several important points in the law 
relating to conspiracies by public officers 
are definitely fixed by the decision which the 
Court of Appeals rendered, upholding the 
legal sufficiency of the conspiracy indictment 
in Kings county against Theodore B. Willis, 
formerly city works commissioner in Brook- 
lyn, and William E. Philips, formerly police 
commissioner in New York. The alleged 
conspiracy was general in its nature—a 
combination to violate those official duties of 
Willis, the violation of which would enable 
certain contractors to obtain money fraudu- 
lently from the city-——and the indictment 
was attacked as not being sufficiently definite 
and specific. It was condemned at Special 
Term on this ground, but the Appellate Divi- 
sion of the Supreme Court, whose opinion 
was written by Justice Willard Bartlett, held 
that where the agreement made between con- 
spirators was an agreement generally to vio- 
late such laws as it might be necessary to 
violate in order to effect a certain purpose, 
the charge need not be any more specific 
than were the actual terms of the agreement 
itself. This doctrine has now received the 
sanction of the Court of Appeals, in an opin- 
ion written by Judge Denis O’Brien, in 
which all the members of the court concur 
except Judges Martin and Edward T. Bart- 
lett. The appeal was argued in Albany by 
Gen. Benjamin F. Tracy, for the defendants, 
and by Hiram R. Steele, the new district 
attorney of Kings county, for the prosecu- 
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tion. The indictment was drawn by Mr. 
Steele’s predecessor, Josiah T. Marean, who 
is now a justice of the Supreme Court in the 
second judicial district. 


The New York Court of Appeals has 
recently handed down an important decision 
which establishes some interesting proposi- 
tions in regard to the subject of lighting 
highways. Light, being an aid to the pub‘ic 
in traveling upon a highway in the night 
time, subserves a street purpose, and in cities 
and incorporated villages it is declared to be 
not only a right but a duty of the municipal 
authorities to supply it. ‘“ Not so with te'’e- 
graph and telephone wires,” says Judge 
Haight. “ They in nowise preserve or im- 
prove the streets or aid the public in travel- 
ing over them.” The placing of the neces- 
sary poles and wires for lighting a highwav 
must, therefore, be deemed one of the uses 
for which the land was taken and does not 
impose upon it an additional burden for 
which an abutting owner is entitled to com- 
pensation. This rule is held to applv to rural 
districts as well as to more thickly populated 
localities, if the inhabitants are willing to pay 
the expense. The court intimates, however, 
that if the highway be only a country road, 
lightly traveled and where no necessity exists 
for light, a taxpayer might object effectively. 


An interesting decision, affecting the pay- 
ment of an income tax by all the stockholders 
in a Chicago brewing concern, most of whom 
are English capitalists, was rendered recently 
by the British Court of Appeal. The Peter 
Schoenhofen Brewing Company was one of 
the many companies that were turned over to 
English capitalists by the Americans a few 
years ago. The companies retained Ameri- 
can corporate rights, and in nearly every case 
the minority stock interests were in the hands 
of investors on this side of the Atlantic, while 
the control of affairs was in the hands of 
English capital. The British collectors of 
crown revenue attempted to collect an 
income tax upon the entire income of the 
companies, thus organized under the provi- 








sions of the income tax law of Great Britain. | 
and while the English stockholders conceded 


their obligation to the government, yet on 
behalf of their American partners protested 
to the levying upon the stock owned by 
them. A test was made in the case of the 
Peter Schoenhofen company and the deci- 
sion was that the crown had a claim upon 
the entire income. The case was carried to 
the Court of Appeals, and on Monday the 
decision was sustained. Thus the burden of 
the tax is felt by both the English and Amer- 
ican stockholders. The importance of the 
decision rests on the fact that it doubtless 
will be the cause of reorganization in Ameri- 
can brewing companies, which hold many 
English stockholders and which have been 
organized under British laws. 


We present to the readers of the Law 
TouRNAL this week an article which cannot 
fail to be read with intense interest. It 
unfolds in a strong and vivid light the 
dissensions of two of the most illustrious 
characters in American history, — Thomas 
Jefferson and John Marshall. Perhaps 
nothing is more striking than Jefferson’s 
severe criticisms of Marshall’s numerous 
decisions which, notwithstanding these at- 
tacks, attracted and still attract the attention 
and admiration of the judiciary and the bar 
in all parts of the world. The writer gives 
numerous of Jefferson’s criticisms of Mar- 
shall’s decisions, which show how deeply and 
seriously he regarded what he deemed party 
political errors, which in his view imbued the 
opinions of the chief justice. 

One of the interesting features of the 
article is the clear, comparative description 
of the characters and careers of those two 
illustrious men, Jefferson and Marshall. 
The article is rendered strong and effective 
by the able and truthful manner in which the 
numerous collisions between co-ordinate 
branches of the government, the judiciary 
and the executive, are portrayed. It shows 
the manner in which the executive defied, 
disobeyed and treated with contempt the 
decision of the highest judicial officer in the 
United States. 

On the whole the article is not only inter- 
esting but highly instructive, presenting the 
characters of Jefferson and Marshall in a 
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clear light, without any shading or undue 
panegyric. The production is from the pen 
of L. B. Proctor, an announcement which is 
sufficient to recommend it to close attention 
of our readers. 


Hotes of Gases. 


Brokers — Right to Commission — Liability of 
Principal. —In Delafield et al. v. Smith, decided 
by the Supreme Court of Wisconsin in January, 
1899 (78 N. W. R. 170), it was held that where a 
broker, who has an express agreement with his 
principal to sell goods of the latter on commis- 
sion, contracts in his own name with third persons 


principal, who approves the orders, but afterwards 
refuses to send the goods, in consequence of 
which the broker is obliged, at a loss, to fulfill the 
contracts himself, he cannot recover for such loss 
from the principal. 

It was further held that where a broker, having 
a contract for the sale of goods on commission, 
contracts in his own name for the sale to third per- 
sons of goods to be furnished by the principal, and 
the latter approves the orders, but fails to deliver 
the goods, he is liable for commissions, the same 
as if he had furnished the goods. 

The court said in part: The the 
complaint is that, under the agreements men- 
tioned, the plaintiffs, as agents of the defendant, 
sold, in their own names, the several cases of fruit 
therein mentioned, to be shipped by the defendant 
to the parties who had purchased the same of the 
plaintiffs, at Bay City, Mich., Charleston, W. Va., 
Parkersburg, W. Va., Muscatine, Iowa, Clevelan 1, 
Ohio, and Defiance, Ohio; and that after such 
contracts of sale by the plaintiffs, to be so deliv- 
ered by the defendant, the defendant, in violation 
of his agreements, refused to ship any of such 
goods, and the plaintiff thereby suffered loss. The 
stipulation mentioned is to the same effect. Un- 
doubtedly such refusals to ship the goods called 
for by such orders as the defendant had approved 
made the defendant liable to the plaintiffs for the 
amount of commissions they would have received 
had such goods been shipped. But the serious 
question recurs whether, under the agreements 
with the defendant, he was liable to the plaintiifs 
for losses on such contracts of sale which they had 
so made in their own name with such other par- 
ties? After careful consideration we are 
strained to hold that he was not liable for such 
losses. The agreements with the defendant did 
not authorize the plaintiffs to make contracts of 
sale in their own name. They were mere agents 
or brokers to sell on commission all goods shipped 
by the defendant into the territory named. Had 


theory of 


con 








the defendant accepted orders taken by the plain- 
tiffs from such other parties, then, undoubtedly, 
the defendant would have been liable to such other 
parties for any breach of such contracts of sale. 
But the defendant had no contract relation with 
such other parties. On the theory of the com- 
plaint the defendant had no agreement with the 
plaintiffs, except as stated. The plaintiffs’ agency 
was founded upon, and created by, the express 
agreement of the parties. Under such agreement 
they were authorized to represent and act for the 
defendant in his business dealings with third per- 
sons in making such sales (Mechem, Ag., § 1). 
A broker is an agent of his employer, and he 


| differs from a factor in that he does not ordinarily 


have the possession of the property which he is 
employed to sell, and his contracts are always 


de in th f hi loy id., ; : 
for the purchase of goods to be furnished by the | aonet i Cie enane a6 The conten Soe, OP Oe ee 


Edgerton v. Michels, 66 Wis. 130, 26°N. W. 748, 
and 28 N. W. 408, and cases there cited). On the 
other hand, a factor is intrusted with the posses- 
sion of the goods, and may sell the same in his 
own name (id.). Thus, it is held that, where a 
broker sells goods without disclosing the name of 
his principal, he acts beyond the scope of his au- 
thority, and the buyer cannot set off a debt due 
from the broker to him against the demand for the 
goods made by the principal (Baring v. Corrie, 2 
Barn. & Ald.. 137). That case is approved hy 
more recent cases in England and this country 
(Drakeford v. Piercy, 7 Best & S. 515, 519; Pear- 
son v. Scott, 9 Ch. Div. 198, 203; Cooke v. 
Eshelby, 12 App. Cas. 271, 275; Higgins v. Moore, 
34 N. Y. 417, 419). In this last case it was held 
that “‘ authority given to a broker to sell property 
does not include authority to receive payment for 
the same, especially when the principal is known 
to the vendee.” There is nothing in the com- 
plaint, nor stipulation, nor the findings of the 
court, to indicate that the agreements of February 
7, 1890, and May 28, 1890, were ever modified or 
changed. We must, therefore, hold that the plain- 
tiffs cannot recover for any of the losses alleged in 
the complaint, except for the loss of commissions. 


Witnesses — Competency — Physicians—Trans- 
actions with Decedents — Parties — Corporations. 
—-In re Bruendl’s Will, decided by the Supreme 
Court of Wisconsin in January, 1899 (78 N. W. R. 
169), it appeared that, with a view to applying for 
a release from guardianship for mental incapacity, 
a woman submitted to an examination by a physi- 
cian to ascertain whether she was not mentally 
competent to manage her affairs. It was held that 
the physician was not precluded from testifying as 
to the examination by Rev. St., 1898, section 4075, 
of Wisconsin, providing that no physician shall 
disclose information acquired in attending a patient 
professionally, which was necessary to enable him 
to “ prescribe for such patient as a physician.” 
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The court said in part: The seal placed on the 
lips of the physician only relates to “ information 
necessary to enable him to prescribe for such 
patient as-a physician.” The tendency of all courts 
has been, and should be, towards liberal con- 
struction of these words to effectuate the purpose 
of the statute. Thus, it has been held that the 
word “necessary”’ should not be so restricted as 
to permit testimony of statements or infonmation 
in good faith asked for or given to enable intelli- 
gent treatment, although it may appear that the 
physician might have diagnosed the disease and 
prescribed for it without certain of the informa- 
tion, so that it was not strictly necessary (Sloan 
v. Railroad Co., 45 N. Y. 125; Grattan v. Insur- 
ance Co., 80 N. Y. 281; Renihan v. Dennin, 103 
N. ¥. 573, 9 N. E. 320). So, also, the word “ pre- 
scribe” is not to be used in its most limited sense 
of writing an order upon an apothecary for spe- 
cific drugs, but should be given as liberal and 
enlarged an effect as the word itself will bear in 
the connection found. 

Applying such rule, it is nevertheless apparent 
that the word “ prescribe,” when used as appli- 
cable to physicians, embodies the purpose of cure. 
remedy or alleviation. The word means “to ad- 
vise, appoint or designate as a remedy for disease.” 
(Cent. Dict.). Indeed, the counsel for proponents 
has the same understanding. He says in his brief: 
“ The word ‘ prescribing,’ used in the statute, does 
not only apply to prescribing medicines. It has a 
broader sense. After a physician has profession- 
ally examined a patient he may find that the 
patient does not need any medicine, but that he 
needs different air, different food, different em- 
ployment, must keep away from bad company, 
etc., and advises him what to do so as to regain 
his health.” We think, therefore, that the purpose 
to cure or alleviate is an essential element in the 
meaning of the words “to prescribe as a physi- 
cian,” as used in this statute, and that the prvo- 
hibition against disclosing information only applies 
when such purpose is present. It may be con- 
tended, not without force, that there is the same 
reason for confidence when the examination is 
only to ascertain whether a certain disease exists. 
without any purpose that the physician shall at- 
tempt any prescription or advice for cure; but the 
legislature has not seen fit to so declare, and such 
a case is as it was before the statute. 


In the present case the purpose of attempting 
anything remedial was wholly wanting in the in- 
terview between the medical witnesses and the 
deceased. The question was not whether resump- 
tion of control over her property would or would 
not be beneficial to her physically or mentally, 
but whether her mental condition was such that 
the County Court would be likely to restore such 
control to her. Advice, if any, was sought oct 
with reference to treatment of any disease, but as 





to whether to make an application to the court. 
We hold, therefore, that the information obtained 
by the physicians at the interview of September 
18, 1896, was not necessary, and was not obtained 
for the purpose of enabling them to prescribe ‘or 
the testatrix as physicians, and therefore they were 
not incompetent to give testimony thereof. 


CAPITAL PUNISHMENT -— IV. 


* SELF-PRESERVATION Is THE First Law 
NATURE.” 
F capital punishment can be justified on the 
ground of self-defense, it follows from -he 
above axiom that the State has an undoubted 
right to inflict it, resolving the question wheth:-r 
or not it should do so into one merely of expedi- 
ency. On the other hand, if the doctrine of capital 
punishment is incompatible with that of self-de- 
fense, then, from this standpoint, certainly such a 
right does not exist. 

In speaking of this natural right of defense 
against threatened violence to one’s person and 
property, or to that of a member of his family, 
Sir William Blackstone says: “In these cases, if 
the party himself, or any of these his relations, be 


forcibly attacked in his person or property, it is 


lawful for him to repel force by force: and the 
breach of the peace which happens is chargeable 
upon him only who began the affray.” Als», 
farther on, the learned commentator says: “ Self- 
defense, therefore, as it is justly called the primary 
law of nature, so it is not, neither can it be in fact, 
taken away by the law of society. In the English 
law particularly it is held an excuse for breaches 
of the peace, nay, even for homicide itself; but 
care must be taken that the resistance does nut 
exceed the bounds of mere defense and preven- 
tion; for then the defender would himself become 
an aggressor.” (Bl. Com., bk. 3, page 3.) And 
in book 4, page 184, is to be found this declar- 
ation: “ This right of natural defense does not 
imply a right of attacking.” Not having seen che 
doctrine as thus stated by Blackstone contradicted 
or disputed, but, on the other hand, finding it fre- 
quently followed and upheld, I consider it safe to 
conclude that self-defense is a natural right 
adopted by society, which must not exceed de- 
fense and prevention, rather than an arbitrary 
enactment. 

Likewise from this definition and explanation 
it is manifest if A. attacks B. in a manner that 
threatens the latter’s life, or even great bodily 
harm, which might result in death, B. may slay 
his aggressor to protect himself, but supposing B., 
before any great amount of harm has been done 
him, should succeed in getting A. in such a posi- 
tion as to make it impossible for him, A., to do B. 
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any further damage, would B. then be justified in 
killing A.? I have not the least doubt but that 
every one will answer no, and that if B. did so he 
would be guilty of murder. Yet this is precisely 
what the State does in inflicting capital punish- 
ment, and in which, when done by the State, we 
quietly acquiesce. Is it demied and suggested in 
reply that, in the illustration I have given, . 
would not be justified in killing A. because, as a 
matter of fact, A had not committed murder? 
Agreed; then let us take another example. We 
have seen that the doctrine of self-defense extends 
to the case of an attack upon one’s immediate 
relative or servant. Suppose, therefore, A. at- 
tacks and kills in cold blood B.’s child, can B. 
justify killing A. after the latter has slain the 
child? Certainly not, although A. is 
doubtedly guilty of murder, for, as Blackstone 
“Care must be taken that the resistance 
does not exceed the bounds of mere defense and 
prevention; for then the defender would become 
an aggressor.” 


now un 


says, 


Admitting, therefore, that both the natural and 
artificial right of man to kill another is limited to 
protection and prevention, a very serious sugges- 
tions presents itself. If all the just powers of 
government are derived alone from the governed, 
wherein is the right of a State to do an act which it 
admits cannot be done by man either in 
natural or artificial capacity? Is it not impos 
sible to hold with truth and consistency that man 
can delegate to a collection of his kind a power or 
powers which he does not himself possess? Re- 
plying to this, we find different advocates of capi- 
tal punishment advancing different arguments, 
which, I desire to say in passing, is of itself very 
strong presumptive evidence of the fallacy of all, 
for were they or a greater part of them agreed 
upon any one theory in opposing it, 


his 


one might 
feel it was possible for himself to be wrong. 
Looking at some of the arguments advanced as 
to the right of a State to punish capitally, we find 
first, by those who see and feel the weakness vi 
all that proceed upon the doctrine of seli-defense. 
it is suggested and maintained that as man has 
the power to commit suicide, he can delegate this 
power to society to be executed in the event ne 
commits any crime which the State deems expedi- 
ent to punish with death. The reason assigned 
for this remarkable doctrine is, that as society pro- 
tects his life he would not be losing anything if 
he in return allowed that society the power to 
take it. Or, as expressed by Rousseau, “ It is for 
the sake of not being killed by an assassin that we 
consent to be killed if we become assassins.” 
Secondly, as is also put by Rousseau. and which 
I frankly admit does more towards supporting the 
doctrine of capital punishment than any argument 
I have ever met, ‘‘ Besides,” says he, “ every male- 
factor, by attacking social rights, becomes by his 





crimes rebel and traitor to the country; he ceases 
to be a member in violating its laws; he even 
makes war against it. Then the preservation of 
the State is incompatible with his preservation; 
one of the two must perish; and when the criminal 
is put to death it is less as a citizen than as an 
enemy. The proceedings, the judgment, are 
proofs and declaration that he has broken the 
social treaty, and consequently that he is no longer 
a member of the State. Now as he had acknowl- 
edged himseli as such, at least by his residence, he 
should be removed from it by exile, as an infrac- 
tor of the compact, or by death as a public enemy: 
for such an enemy is not a moral entity, it is a 
man; and it is the right of war to kill the van- 
quished.” 

Thirdly, it was advanced by Mr. Edward Arch- 
bold, in an adverse report to a petition for the 
abolition of capital punishment to the senate of 
Ohio in 1848, that “ It would seem that no sover- 
eign can, either in theory or in practice, renounce 
the right of taking human life in certain circum- 
that any scheme which proposes such 
renunciation must be essentially utopian and vi- 
sionary. Suppose the sheriff sent by the mandate 
of the law to arrest an assassin, who makes an 
armed resistance, attacks the sheriff, and in the 
encounter is himself killed? What will the peti- 
with the sheriff? Will they subject 
him to imprisonment, or even to disgrace or cen- 
sure? If they answer no, they resign the wholc 
argument, for here is a case in which the law 
authorizes and permits the taking of human lie. 
inasmuch as that which the law forbids must %e 


stances; 


tioners do 


visited with some penalty.” Of all these arg:- 
ments in the order: As to the first, I will say it is 
not, and never has been, my intention to deny 
that society has the power, that is, strength, to 
punish capitally. Such a denial would be absurd, 
as it is done every day. Therefore, man having 
the physical power to kill himself may be able to 
delegate that power to the State, but even so, it 
would not make felo de se right and legal, while 
the State would place itself in rather an awkward 
position in trying to justify capital punishment on 
this ground, having at one time declared the kill- 
ing of oneself felony punishable with confiscation 
of property and an ignominious burial in the 
But, as a matter of fact, can 
mankind delegate this physical power to another? 


public highway. 


Certainly, it being a wrong in him to commit 
suicide, there is no right which he may delegate to 
take his life, neither is such claimed by those wh» 
advance this argument. What, then, of the power? 
This simply evades the question, for it is sense- 
less to speak of delegating a power which is not. 
and cannot be, coupled with a right of execution, 
and furthermore, as Rousseau says, “* To renounce 
liberty is to renounce the quality of manhoed. 
the rights of humanity, and even its duties. There 
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is no possible compensation for him who re- 
nounces everything. Such a renunciation is in- 
compatible with the nature of man.” 

Of the argument advanced by Rousseau, that by 
committing crime man declares war upon the 
State, and the putting him to death is done less 
as a citizen than as an enemy. This is not so easy 
of answer. In the first place, it has some merit, 
and in the next the reply to one as learned as its 
author is by no means an easy task. In fact, it is 
with great diffidence that I even attempt to do so. 
Nevertheless, after thorough examination of his 
reasons I am prepared to advance some sugges- 
tions, not so much by way of reply as that they 
may be taken for what they are worth. To begin 
by quoting this writer: “ The most ancient of all 
societies, and the only natural one, is that of the 
family.” True, and it is likewise so that the fam- 
ily is the foundation of the town, the city and the 
State. Consequently the analogy between them. 
When, however, did there ever exist a right in 
the head of the family, in any member or collec- 
tion of its members to slay the assassin of one of 
its parts, alleging in justification that the murder 
of a member is such an assault upon the family as 
to give a right to kill the assassin in order to 
deter others from doing likewise, and to prevent 
the guilty one from again doing so? Again, if 
this be the true theory of criminal prosecutions, 
why are not indictments drawn charging the ac- 
cused with an assault upon the State, alleging the 
crime as the particular instance thereof, instead 2f, 
as is done, charging the assault against the indi- 
vidual, concluding that the same is against the 
peace of the commonwealth? 

Is it not reasonable to suppose indictments 
would have been so framed if such had been the 
universally understood doctrine of all times? 

No, the natural right of self-defense is based 
alone upon the idea that the assault is then exist- 
ing and about to be turned into a battery; it will 
not do, after both are complete and possibly .he 
offender repentant, to argue that it is right to 
kill him in order to deter others or to make it 
impossible for him to again be guilty. No such 
right, it is admitted, exists in the family and the 
State, but a refinement thereof consequently can- 
not possess it. In fact, this idea is most strongly 
admitted and defended by Rousseau himself in 
another part of his work on the social contract, 
and although he also says that it is a right of war 
to kill the vanquished, yet taken together with the 
whole, it is manifest that in so saying he merely 
intended declaring the law as it was, or had been, 
rather than giving it the sanction of his approval, 
for “the object of war,” says he, “ being the de- 
struction of the enemies of the State, the con- 
queror has the right to kill its defenders as long as 
they bear arms; but as soon as they yield their 
arms and give themselves up they become men 





simply, and the conqueror has no further right 
over their lives.” In other words, so long as the 
assault continues the State has the right to kill its 
enemies, and this alone is reasonable, for, if it 
were otherwise, then, carried to its logical end, a 
State would be justified in killing as many prison- 
ers of war as it has lost subjects, which wholesale 
massacre would be intolerable. 

It is therefore apparent that society has not the 
right to kill a prisoner stripped of his arms, be he 
an alien enemy or a former citizen, who, as Rous- 
seau is pleased to put it, has by committing crime 
declared war against the State? If I may be per- 
mitted to suggest an apparent inconsistency in this 
learned writer’s statements, I would conclude the 
cause to be that in treating one subject the 
author incidentally branched into another, which 
was not at the time fairly before him, as he was 
more particularly then treating of, Who is the 
proper sovereign? than What are its rights ond 
powers? 

I cannot believe, taking his work as a whole, 
teeming as it does with the love of liberty, that 
had he been examining the subject of capital pun- 
ishment in particular, he would have held a State 
entitled of right to inflict death as a penalty. 

If by the example given above, under the third 
argument in favor of capital punishment, it was 
intended to imply that as the sheriff was in fact 
the aggressor, and consequently solely responsible 
for the affray, he cannot justify the killing oi his 
antagonist on the ground of self-defense. i 
answer, this is a mistaken notion. The sheriff was 
acting in the course of his employment and in 
obedience to the command of a legal writ which 
the deceased, as a member of society, was bouad 
to respect. But even admitting this were not so, 
no action of the sheriff's in the example given 
would have directly resulted in either great bodily 
harm or loss of life to the person sought to be 
arrested. It was not his intention either to kill or 
maim, and any argument to the effect that the 
deceased would have by a subsequent conviction 
been hanged, thereby making the attempted arrest 
such an attack as to justify armed resistance is 
strained and treasonable, being contrary to both 
law and reason. 

In fact it is settled a man is not justified even 
in an attack upon an executioner the moment 
before he is to be sent into eternity, and should he 
make an attack upon that officer which results in 
the latter’s death the condemned would be guilty 
of double murder, while if he himself were killed 
it would be justifiable homicide in the execu- 
tioner. 

Therefore, is this very fact another argument in 
favor of the abolition of capital punishment, as it 
demonstrates that at least in one instance the law 
deprives a man of that natural right of self-defense 
which it has said it could not and did not do? I 
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quently deny it is necessary to resign our 
if we admit a sheriff should not be pun 
ished for the unfortunate killing of an individual 
who has made an armed resistance to his author- 
ity. The sheriff in such a case is acting in self 
defense, and is as justifiable as any other who kills 
in such defense. But weak cases cannot have 
sttong arguments for their support, which, after 
all, is the surest evidence of the strength and 
truth of their opponents. 
After a few observations of a practical nature, 
I shall, with my next, close. 
F. S. Key Smiru. 
Wasuinecton, D. C., March, 1890. 


JEFFERSON AND MARSHALL. 


Historic CoLiiston BETWEEN THE EXECUTIVE 
AND THE JUDICIARY. 


By L. B. Proctor. 
Respectfully Dedicated to the Members of the New 
York State Bar Association. 

HE unpleasant relations that existed between 
Thomas Jefferson and Chief Justice Marshall 
were extraordinary in their effect and results. 
They had their inception in political differences. 
Jefferson was thoroughly imbued with the doc- 
trines of American Democracy, while Marshall 
gave his allegiance to Federalism. He was firm 
in his political convictions, but subordinated them 

to a faithful discharge of all his official duties. 

The same political discord that existed between 
Jefferson as premier in Washington's cabinet and 
Hamilton as secretary of the treasury in the same 
cabinet, frequently exhibited in open collisions, 
existed between Marshall as chief justice and Jei- 
ferson as president, Jefferson’s extreme Demo- 
cratic sentiments and Hamilton’s equally extreme 
Federal proclivities being the cause of the dith- 
culty; so that it may be said the first existence ot 
opposing political parties in America had its ori- 
gin in the cabinet of Washington. 

As chief justice of the United States Supreme 
Court, it is difficult to detect in any of Marshall’s 
decisions and rulings the least political bias, 
though Jefferson thought otherwise, and imputed 
many of his decisions to political prejudice. 
Never were there two minds more opposite than 
those of these two great men. Both possessed 
what may be called gigantic intellects. Marshall's 
was distinguished for its almost unequaled judicial 
strength, learning and power of reasoning, and 
candor in applying the reasoning to his decisions. 
Jefferson’s mind was rendered capacious by a fin- 
ished classical and legal education. He possessed 
an analytic and mathematical mind. He gave 
great attention to the classics in his student days 








and, during all his life. He was a fine and even a 
critical Latin and Greek scholar. The most diffi- 
cult authors in those languages were read by him 
with ease, as recreation snatched from official and 
other labors, and they became the most prized 
solaces of his old age. As a law student he stud- 
ied the Anglo-Saxon to enable him to explore 
for himself the deep fountains of English common 
law. But his devotion to the study of law, consti- 
tutional, civil and common, was paramount to the 
attention he gave all other studies, and he rank :d 
with the most learned and accomplished lawyers 
of his day. His literary taste and culture embel- 
lished all his productions—at the bar, in his 
diplomatic relations and as president of the 
United States. His acquirements in natural, 
political and statistical science were indicated in 
his famous “ Notes on Virginia; ’”’ in a word, there 
was no department or branch of liberal learning in 


which he was not well versed. It is impossible to 


find among American statesmen a man of such 
immense learning, rendered practical in all the 
departments of life. 

In 1767 he was admitted to the bar, and at once 
took a commanding position in the colonial pr >- 
fession. He loved and venerated it, and stood 
one of its great lights until the colonies were 
merged into the States of the Federal Union, and 
after that until his great talents and learning sum- 
moned him to the highest official positions under 
the Federal government. Hence, as we shall see, 
he was powerful in his criticism of the decisions 
of the greatest Federal judge, John Marshall. 

Marshall enjoyed the advantages of a hberal 
education, and though his attainments were not as 
varied as those of Jefferson, yet he was always a 
student, close, observing, penetrating and thought- 
ful. His mind was didactic, logical, and practical 
reasoning was his forte; strong native sense, un- 
deviating discretion were among his character- 
istics, sustained by an iron constitution and an 
industry that had no equal. He was born March 
I, 1755, and began the study of law in his eigh. 
teenth year, but before he had made much prog- 
ress in it the War of the Revolution summoned 
him to the tented field, where he distinguished 
himself in sustaining the cause of freedom against 
the powers of Great Britain. He remained with 
the army until 1779, when he resigned and re- 
turned to the study of law. He continued his law 
studies with determination and success until 1780, 
when he was called to the bar, fully prepared to 
enter the profession as one of its chieftains. After 
practicing a short time at Fauquier, he removed to 
Richmond, Va., where he continued to reside the 
remainder of his life. His legal knowledge, the 
felicity of his understanding and his constant de- 
votion to the science of law soon raised him to the 
highest reputation as a lawyer. He served several 
terms in the Virginia legislature, and in 1788 was 
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elected a member of the Virginia convention 
which assembled at Richmond, Va., June 2, 1788, 
to ratify the Constitution of the United States. 
Here he took a position that ranked him one of 
the great statesmen of Virginia. 

The adoption of the Constitution was oppos:d 
by some of the most powerful statesmen of Vir- 
ginia, the leader of whom was Patrick Henry. It 
was sustained by John Marshall, James Madison, 
Edmund Randolph, Edmund Pendleton, and 
others, a combination of eloquence, vigor and 
genius not often surpassed and seldom equalled. 
Marshall’s speeches were of the highest order of 
intellectual strength and comprehensive statesman- 
ship. Many of them were made in reply to the 
arguments of Patrick Henry, and if they were not 
characterized by the brilliant eloquence of Henry s 
they were more logical, vigorous, learned, impres- 
sive and effective. — 

In 1797, he was appointed envoy extraordinary 
to France. In 1799, he was elected representative 
in congress, serving one term. When John 
Adams was elected president of the United 
States, Marshall was appointed his premier, in 
which capacity he served with distinction until 
1801, when he was appointed by the president 
chief justice of the United States. In this exalted 
position he served until the close of his life, in 
1835, taking a place in legal and judicial history 
among the greatest juridical characters of Amer- 
ica, and, perhaps, of the world. 

During his career on the bench there were 1:0 
precedents to guide him in questions of constitu- 
tional law, yet he was regarded as the greatest 
constitutional judge known in our history, and 
one of the features of his greatness is that he hii:n- 
self established precedents of constitutional law 
that still stand firmly, like the pyramids of Egypt, 
unchanged by the vicissitudes of time. He was 
obliged necessarily to rely upon the _ native 
strength of his mind, and it is here that his un- 
rivaled penetration, his powers of analysis and 
combination are most conspicuously displayed. In 
the decisions of no other jurist do we find such 
simple, connected and compact demonstrative 
reasoning. There is not much that could be 
added to the attainments of a man who was great 
in jurisprudence, logic, diplomacy, in literature 
and in all that constitutes an eminent judicial 
officer. 

Though there was a deep-seated mutual dislike 
between Marshall and Jefferson for a long time, 
yet what may be called open hostilities between 
them grew out of the celebrated case of Marbury 
v. Madison (1 Cranch, 137). 

The facts of the case are as follows: Among 
the last official acts of President John Adams was 
the nomination of Marbury to the senate as a 
justice of the peace for the District of Columbia, 


which that body approved. A commission was 





then drawn up, signed by Adams, and sealed 
with the seal of the United States, but it had not 
been delivered when Jefferson, who succeedad 
Adams as president, took the executive chair. 
The former, believing the appointment incomplete 
until the delivery of the commission, counter 
manded its delivery, and appointed another person 
a justice in Marbury’s place. James Madison wis 
Jefferson’s secretary of state. Marbury then ap- 
plied to the court for a mandamus commanding 
Madison to deliver him a commission. 

“The interposition of the court was invoked, 
on the ground that they were authorized by an 
act of congress ‘to issue writs of mandamus in 
cases warranted by the principles and usages of 
law, to any courts appointed, or persons holding 
office under the authority of the United States.’ 
The first question, then, that naturally presented 
itself was, whether the authority thus given to the 
Supreme Court to issue writs of mandamus to 
public officers was warranted by the Constitution, 
and, if not, whether the court was competent to 
declare the act void which conferred the authority; 
or, in other words, whether the court was com- 
petent to declare void an act of congress which 
they deemed repugnant to the Constitution. The 
order, however, in which the court viewed the 
subject reversed the objects of inquiry. The first 
considered was whether Marbury had a right to 
the commission which he claimed, and the cour: 
decided that he had; that an appointment is com- 
plete when the commission is signed by the presi- 
dent; that the commission is complete when the 
seal of the United States has been affixed to it, 
and to withhold such commission from an officer 
not removable by the will of the executive is vio- 
lating a vested right.” 

As the legality of Jefferson's conduct in direct- 
ing the secretary of state to withhold the commis- 
sion from Marbury was involved in this part oi 
the decision, it aroused his violent indignation 
against the chief justice, who pronounced the 
opinion, especially “as Jefferson believed that the 
validity of a commission, like that of a deed, de- 
pended on delivery; and as the court held that 
they had no cognizance of that part of the case, he 
considered the opinion of Marshall, concurred in 
by the other judges, sustaining the legality of 
Marbury’s claim to the commission, an obiter dis- 
sertation of the chief justice, and, at all events, a 
perversion of the law;” and he never lost an 
opportunity to denounce ‘Marshall in the severest 
manner. His frequent and open denunciations vf 
Marshall’s decision in the Marbury case threw 
great light on his real character. 


During the trial of Aaron Burr for high treason 
the case of Marbury v. Madison was cited as «u- 
thority by the prosecution. Such was Jefferson's 
dislike of the opinion that, in a letter to George 
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Hay, the acting attorney-general, under date 
June 2, 1807, he denounced it as follows: 

* I observe that the case of Marbury v. Madison 
has been cited in the Burr case, and I think it 
material to stop at the threshold the citing this 
case as authority, and to have it denied as law: 1. 
Because the other judges in the court disclaimed 
all cognizance of the case. This, then, was con- 
fessedly an extra-judicial opinion, and, as such, of 
no authority. 2. Because, had it been judicially 
pronounced, it would have been against law. * * * 
I have long wished for a proper occasion to have 
this gratuitous opinion of Marshall in Marbury 
y. Madison before the public and denounced rot 
as law; and the present opportunity is a fortunate 
one, because the case occupies such a high place 
in the public attention. I should be glad, there- 
fore, if, in noticing that case, you could take occa- 
sion to express the determination of the executive 
that the doctrines of that case were given extra- 
judicially, and against law, and that the reverse 
will be the rule of action of the executive.” 

Mr. Hay obeyed the instructions of Jefferson 
in a manner that showed he shared with him a 
supreme hatred of the chief justice. 

This has always been regarded as a singular 
position for the president of the United States to 
assume. Because he did not agree with Marshall's 
opinion he instructed a high legal officer to de- 
nounce it in public, in the name of the executive. 

In a letter to Judge Johnson, bearing date June, 
1823, sixteen years aiter his letter to Attorney- 
General Hay was written, Jefferson says: 

* This practice of Judge Marshall of traveling 
out of his case to prescribe what the law would 
be in a moot case not before the court, as in the 
case of Marbury v. Madison, is very irregular, 
and very censurable, and yet the case is continu- 
ally cited by bench and bar as if it were settled 
law, without any animadversion on its being 
merely an obiter dissertation of the chief justice.’ 

In a. letter to John Adams, with whom he had 
become very friendly, written August 1, 1815, he 
has much to say about Marshall’s party diatribe, 
found in his opinions. It is difficult, however, for 
the candid reader to discover any political effu- 
sions or diatribes whatever, and the bar and 
judiciary has so regarded his opinions. 

In a letter to William Wirt during the Burr 
trial, under date of August 3, 1807, Jefferson takes 
occasion again to denounce Marshall as traveling 
out of his cases, giving extra-judicial opinions 
which are unworthy the exalted position of a chief 
justice. 

The rulings of the chief justice on the trial cf 
Aaron Burr for high treason added fuel to Jef- 
ferson’s hatred of him. While that case was 
pending he wrote the attorney-general several Iet- 
ters, expressing his opinion that Burr was guilty, 





and denouncing the course Marshall was taking 
in his rulings in the case. 

So strong was Jefferson’s opinion that Mar- 
shall’s decision was extra-judicial that he wholly 
disregarded it. ‘‘On this construction,” he says, 
“T have hitherto acted; on this I shall ever act, 
and maintain it with the powers of the govern- 
ment.” Here is presented a historical fact of 
great interest, an open collision between two :o- 
ordinate branches of government, the executive 
and the judicial. 

Notwithstanding Marshall’s decision; Madison, 
the secretary of state, refused to deliver the com- 
mission to Marbury, under the direction of Jeft- 
ferson, who continued to hold that the opinion cf 
Marshall was coram non judice. 


Here appears an unprecedented and dangerous 
disregard of the decision of the highest judicial 
officer in the nation, commanding the secretary of 
state to perform a certain act and grant credentials 
to an officer duly entitled to them. This was an 
open, defiant contempt of the orders of our great 
Federal court. What was this but a nullification 
of the law? But how could the president of the 
United States and his premier be punished? 

In the Virginia case two paramount questions 
were considered and decided, one of which was 
whether the court could exercise jurisdiction 
where one of the parties was a State and the 
other a citizen of that State. The other was 
whether, in the exercise of its appellate jurisdic- 
tion, it could revise the judgment of a State court 
in a case arising under the Constitution, laws aid 
treaties of the United States. The court held, 
Marshall delivering the opinion, that it had juris- 
diction in both cases. Jefferson, believing the 
court had no such jurisdiction, treated Marshall's 
opinion with the contempt he had his decision in 
the case of Marbury v. Madison. 

Jefferson termed the opinions of Marshall de- 
ciding that certain laws passed by congress and 
the legislatures of some of the States unconstiti- 
tional, judicial vetoes. In the case of Gibbon v. 
Ogden, Marshall decided, in 1824, that the acts of 
the legislature of the State of New York granting 
Robert R. Livingston and Robert Fulton the cx 
clusive navigation of all the waters within the 
jurisdiction of the State, with boats moved hy 
steam, for a term of years, were repugnant to that 
clause of the Constitution of the United States 
which authorizes congress to regulate commerce 
so far as the said acts prohibited vessels licensed 
according to the laws of the United States for 
carrying on the coasting trade from navigating 
said waters by means of fire and steam. Jefferson 
also pronounced this decision one of Marshall's 
judicial vetoes. 

“No veto power, ancient or modern,” said 
Jefferson, ‘“‘ever existed so formidable as this 
American irresponsible judicial veto —a power to 
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dismiss laws as the president may dismiss officers 
under him.” He denounced the decision of the 
Supreme Court in the Dartmouth College case 
with much severity, contending that impracticable 
constructions were put by the court on the Con- 
stitution in that case, making every law a con- 
tract, before the Revolution cr since, public or 
private, as any judge might choose. He used to 
say: “Compare the Dartmouth College case with 
those in which the laws of New York, Louisiana 
and Virginia were vacated by judgments of Mar- 
shall, and then attempt to reconcile the whole 
with his doctrine in the case of Gibbon v. Ogden, 
and if you do not find yourself in a legal wilder- 
ness, I am mistaken.” 

In a letter to Theodore Hilton he said: ‘“ Mar- 
shall is one of those who, with Hamilton, distrusts 
the virtue and intelligence of the people, and he is 
in favor of a strong, central, vigorous government. 
His judicial decisions on all questions involving 
political principles have been uniformly on the 
side of implied power and free construction of the 
Constitution, and such also has been the tendency 
of his writings. That he is sincere in his views 
I do not doubt, and I think he loves his country; 
but that he has been all his life a stumbling-block 
and an impediment to democratic principles no 
one can doubt.” 

A distinguished writer has said that “ Jefferson 
was amiable in his temperament, his manners were 
plain, unassuming, not polished, and his writings 
calm, elegant, scholarly. But there was fire in 
him. This is true. Under the cold surface of 
some of his productions the lava of his convic- 
tions flowed with a white heat, in a union of ele- 
gance and strength that expressed the refined 
bitterness of his feelings. We see this in his letter 
concerning Marshall and his opinions. His sen- 
tences have harmonious cadence. Clear in their 
construction, they grow in strength as they ad- 
vance, often closing with a stinging force. They 
exhibit the scholar, the statesman, jurist and the 
accomplished litterateur.” 

Another source of Jefferson’s dislike of Mar- 
shall was the latter's decision granting a writ 
subpoena duces tecum, commanding Jefferson, then 
president, to appear and testify as a witness, at 
Richmond, on the trial of Aaron Burr, and to 
bring with him certain documents of which he 
was the custodian. 

The motion for this writ, made by Burr himself, 
was a great successful strategic move on his trial 
for high treason. Jefferson intensely desired 
Burr’s conviction. Writing to Mr. Hay, after the 
service of the writ, Jefferson said: “I am deeply 
disgusted with this manceuver of Burr’s, made 
successful by the decision of Marshall. Consider- 
ing his opinion on the question of subpoena duccs 
tecum as coram non judice, I did not give it much 
attention; yet I saw readily enough that, as usual. 





where an opinion is to be supported, right or 
wrong, he dwells much on smaller objections and 
passes over those which are solid. Laying down 
the position generally that all persons are bound 
to obey subpoenas, he admits no exception, unless 
it can be found in his law books.” 

In another letter to one of the counsel engaged 
in the case against Burr, Jefferson says: ‘“ Does 
the chief justice make himself happy in the belief 
that he can compel the president of the United 
States to travel about the country with a bundle 
of documents under his arm like a common clerk 
who happens to have charge of 
papers?” 

Jefferson did not obey the writ; neither were the 
documents in his keeping which were wanted pro- 
duced on the trial, and Aaron Burr was not con- 
victed. 

Marshall decided that no evidence could be 
given against Burr until an overt act of treason 
had been established against him; as in the case of 
a man charged with murder the court could not 
proceed with a trial against him when it could not 
be proved that a murder had been committed. 
“The indictment against the prisoner,” said the 
chief justice, “charges him with levying war 
against the United States, and alleges an overt 
act of levying war. The overt act, therefore, must 
be proved according to the mandate of the Con- 
stitution and the act of congress by two witnesses. 
No such act has been proved by a single witness.” 

The counsel for the prosecution offered to give 
evidence to subsequent transactions at a different 
place and in a different State from the State and 
place set out in the indictment, in order to prove 
that Burr was one of those treasonably assembled 
at Blennerhassett’s Island, when it is not pre- 
tended that he was in fact there, and not even in 
the State where it is situated. This evidence 
could be admitted, under Marshall’s ruling, only 
after the overt act had been proved, as corrobora- 
tive or confirmatory testimony. Counsel for the 
prosecution insisted that other facts might be 
proved from which the jury might reason that an 
overt act of treason had been committed. This 
was Jefferson’s view of the case, who watched the 
trial with sleepless vigilance. Because Marshall 
would not admit such evidence he was denounced 
by Jefferson and charged with aiding Burr to 
escape. “ Marshall’s rulings on the question of 
the overt act of treason,” he said, “ was another 
instance where he interlarded obiter for law ‘n 
giving his decisions.” 

It is a singular feature in these unfortunate re- 
lations between two of the most illustrious char- 
acters in American history that in all Chief Justice 
Marshall ever spoke or wrote there was not one 
unpleasant allusion to Jefferson. 

Junius bitterly assailed Lord Mansfield and his 
decisions, and the attacks of that powerful and 
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dreaded writer and unequaled satirist were phe- 
nomenally formidable. Yet out of the thousands 
of cases decided by Mansfield there were only two 
in which his great associates on the bench did 
not agree with him. 

So with the equally powerful attacks on Mar- 
shall’s decisions by Jefferson; the singularly large 
number of decisions pronounced by him were 
with few exceptions concurred in by his learned 
and illustrious judicial associates. 

In many respects the parallel between Marshall 
and Mansfield is striking. As was said of Mans- 
field, nature had given Marshall an eye of fire and 
a voice unrivaled in sweetness and pleasing modu- 
lation of tone. In speaking from the bench there 
was occasionally .a confusion in his pronunciation, 
yet such was the charm of his voice and bearing, 
such the force, beauty and propriety of his dic- 
tion, that while he spoke these slight defects were 
unnoticed. 

“Enter the court-room where Marshall pre- 
sided,” said Judge Story, long one of his asso- 
ciates there, “and you will see him listening with 
great dignity to the discussions of the bar — Web- 
ster, Pinkney, Wirt, Luther Martin, Rawle, Em- 
mett, and other eminent jurists; silent, serious, 
searching, with a keenness of thought which no 
sophistry could mislead, or error confuse, or in- 
genuity delude; with a benignity of aspect and 
attraction of manner which invited modest and 
retiring counsel to move on with confidence; with 
a conscious firmness which repressed arrogance 
and overawed declamation. You hear him pro- 
nounce the opinion of the court, unfolding in 
luminous order every topic of argument, trying its 
strength and measuring its value, until you feel 
yourseif in the presence of the very oracle of, the 
law.” “ He seized,” continued Judge Story, *! as 
it were by intuition, the very spirit of judicial doc- 
trine; though he referred to authorities sparingly, 
he did so as if the very minds of the judges who 
made them stood disembodied before him.” 

It has been well said that it was more particu 
larly in the department of constitutional law that 
the influence and learning of Marshall in the deci- 
sions of the Supreme Court are most marked and 
observable. On them his erudition is indelibly 
impressed, The constitution owes more to Marshall 
than any other single mind, for its true interpreta- 
tion and vindication. As Marshall was its shield 
and preserver, so Thomas Jefferson stands in history 
ths founder of American Democracy, the great intel- 
lectual pillar that sustain rights of the people. 


CRIME IN GREAT BRITAIN. 


igen crimes known to the law of Great Britain 
are embraced under five classes, namely: 
Offenses against public tranquility; the corruption 
of authority; offenses against public morals; of- 





fenses against persons and their rights, 
offenses against property and its rights. 

Of the crimes against public tranquility the most 
notable is high treason,—a crime which has 
played its dishonorable part time and again in 
English history. It was not until 1352 that it was 
defined. Until that time the term was vague. 
The definition set forth the offense as consisting 
of three kinds: (1) Compassing or imagining the 
death of the king, or display of such motives by 
open act; (2) making war against the king; and 
(3) adhering to the enemies of the king. The 
word “imagining,” as translated out of the Nor- 
man French in which the definition was couched, 
did not mean the same as it does in our day. We 
interpret it as synonymous with contriving or 
scheming, but the law in the time of the third 
Edward interpreted it as attempting. So, also, 
* compassing ” Blackstone said, “ the 
purpose or design of the mind or will, and not 
the carrying such design to effect.” For five 
centuries the act has been the subject of wild and 
bitter controversy, and its elasticity has been mani- 
fest, although it has been regarded with almost 
superstitious reverence. Found in practice too 
contracted for application, its enlargement has 
been variously constructed. Thus, other acts were 
made treasonable, as using seditious expressions, 
maintaining heterodox theological doctrines, and 
denying the supremacy of the king over the 
church. Seditious libel was at one time construed 
as treason. 


and 


meant, as 


If a person wrote upon a political 
subject anything adverse to the general order of 
things, he was punishable under the original stat- 
ute. This still obtains, and within recent years 
there have been successful prosecutions for politi- 
cal libel in Ireland. The Fox Libel Act of 1792 
modified the punishment, and a half-century later 
the act of 1848 provided secondary instead of 
capital punishment for treasonable acts and deeds. 
High treason is therefore doubly defined — first 
by the act of 1352, and secondly by the act of 1848. 
Upon the first there are many interpretations and 
constructions, and by the other these are all em- 
bodied and made to fit modern ideas. 

Of offenses chargeable as corruption of public 
authority, it is to be primarily noted that they are 
and always have been obstructive; that is, perver- 
sion of the course of justice by means or methods 
anciently described by the term “ maintenance.” 
The different forms of the offensé were such as 
the corruption of witnesses or jurors, bribery, 
perjury, and conspiracy to defeat the course of 
justice. These interpretations still hold, and --- 
somewhat oddly —the crime that we describe by 
the expressive word “ boodling”’ is held to mean 
bribery. 

Crimes against public morals include those 
against health and general convenience of the pub- 
lic. The Court of King’s Bench — succeeding to 
the Court of Star Chamber as custos morum— 
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claims very liberal powers in discussion of “ im- 
morality.” For instance, under the statute is 
punished the publication of obscene prints, dis- 
obedience of quarantine restrictions, the obstruc- 
tion of public highways, and interference with the 
transmission of the mails. 

Of the fourth and fifth classes of crimes, it may 
be said that the classification is in some respects 
altogether contrary to our American conceptions 
Offenses against the person of an individual con- 
sist in the destruction of life, the injury of the 
person, or the infringement of personal rights. 
There is much complication here. In all the laws 
of Great Britain there is nothing that is more 
difficult to reduce to system than the laws relat- 
ing to destruction of life. Upon a close exam- 
ination of the different decisions given by the 
courts and the different expositions given by the 
text-books, we find our investigations prefaced by 
two very. simple statements, and answered by a 
perfect maze of material. What is more simple 
than the two statements? ‘“‘ Murder is unlawful 
homicide with malice aforethought,” and “ Man. 
slaughter is unlawful homicide without malice 
aforethought.”” And yet — what is homicide? and 
what is unlawful homicide? The cases in point in- 
volve such questions as these: If a physician causes 
the death of his patient by maltreatment, is that 
homicide? If one who has a child or aged person 
in charge, and the charge dies in consequence of 
neglect, is that homicide? If a woman’s heart is 
broken by systematic cruelty, is that homicide? 
If achild is frightened to death, is that homicide? 
lf a man dies under circumstances where his life 
might be saved, is that homicide? 

To these, and a long category of like questions, 
the courts have invariably given the affirmative re- 
ply. Yes, these cases constitute homicide, but in 
none of these do we get the definition of unlawful 
homicide. To obtain that definition the courts 
have inquired as to the cases justifying the use vi 
personal violence, and in particular as to self-de- 
fense, the assertion of legal rights, and the preven- 
tion of crimes. Then, upon the definition, it is 
always necessary to distinguish as to what is signi- 
fied by “ malice” and by the word “ aforethought.” 
The latter word thas troubled judges and juries 
vexatiously. Made synonymous with the word 
“ premeditation,” does it imply that the act must 
have been premeditated a year, a day, an hour, or 
a minute? Is it any wonder that writers regarded 
as authoritative consider the word as practically 
unmeaning? “Malice,” on the other hand, has 
some very strange meanings ascribed to _ it. 
Among these are the three intentions, so-called, 
namely, to kill, to inflict bodily harm, and to com- 
mit a felony. The third “ intention” leads, natur- 
ally, to an estimation of the act now in force, 
which was passed in 1861, which provides specili- 
cally, and in detail, seven different ways of at- 





tempting to commit murder, the punishment being 
the same in all. 

Another remarkable, unique and important act js 
that which relates to theft. At first sight one who 
is not well-read in the history of the law upon the 
subject would look on this as an adaptation of the 
old Roman law. Not so, however. The Roman 
law, as pointed out by Mr. Justice Fitzstephen, 
regarded theft as a private wrong, while English 
common law has always treated it as a capital 
crime. This, from very early times, and still to- 
day, is a very severe view; and necessarily parlia- 
ment has at different times interposed with 
extraordinary doctrines. The most peculiar of 
these holds that certain things “ are not capable of 
being stolen.” First of all, it was considered im- 
possible to steal a piece of land, or anything that 
formed part of, grew upon or was affixed to its 
soil. Coal forming part of the land, fruit growing 
on a tree, or corn growing in the field was not 
capable of being dishonestly appropriated. An- 
other exception was made as to title deeds. Asa 
legal right to land was physically incapable of 
being stolen, the evidence of a legal right, such as 
a deed or bond, could not legally be stolen. When 
bank notes first came into use they could not be 
stolen, because they were regarded as only evi- 
dences of the holder’s right against the bank, and 
were of no other value. Again, certain animals 
could not be stolen, as they were of “no conse- 
quence.” Such were dogs, cats, hares, and wild 
animals held in captivity. 

These exceptions from the general rule as to 
theft are now themselves subject to exceptions pro- 
vided by acts of parliament, and the sub-excep- 
tions are actually co-extensive with the exceptions. 
To intensify the intricacy and complications, the 
law provides that “it is essential to theft that 
there should be an unlawful taking.’’ If a person 
gets possession of a thing lawfully, and afterwards 
misappropriates it, he is not a thief. Under this 
exception a seamstress who takes the dress that 
she has made and sells it, or the watchmaker who 
takes the watch left with him for repairs, is not 
guilty of theft. Naturally these strange intricacies 
and almost unintelligible technicalities have led to 
remedial legislation, which, standing forth in 
variety, is remarkably incomplete. Take just the 
one instance of the interpretation put upon larceny 
in its division into grand and petit. Grand larc_ny 
or theft was originally of things worth a shilling 
or more, and was punishable as a capital crime. 
Petit larceny was the misappropriation of things 
worth less than a shilling, and was punishable by 
flogging or imprisonment. Grand larceny, how- 
ever, was tempered after a while. On the first 
offense the culprit was branded on his thumb; on 
the second he was hanged. Finally, in 1861, the 
Larceny Act was provided, and it swept together 
il of the exceptions to each of the common-law 
rules, and provides punishment of special severity 
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for every kind of theft. This act, as it stands 
statutory, is one of the most unwieldy legislative 
productions that there is in existence. It consists 
of one hundred and twenty-three sections, and is 
not exceeded in verbiage by the famous Straf- 
gesetzbuch of the German empire. 

It would hardly be polite to observe in vulgar 
parlance that the criminal laws of Great Britain 
are a hodge-podge. Nothing can be more nicely 
elaborate than the arrangement of the courts of 
criminal jurisdiction —the Queen’s Bench Divi- 
sion of the High Court of Justice, the Assizes, the 
Central Criminal Court, and the Courts of Quarter 
Sessions. The machinery and administration of 
the courts is something wonderful. At the su- 
premacy is the Queen’s Bench Division; but al- 
most never does it try cases. It does so only 
when some question is involved that occasions 
legal or political interest. It is not a court of 
appeal. There is no such court in Great Britain. 
Writs of error can, however, be taken to the house 
of lords. The Assizes do the great bulk of all the 
important criminal business, but are concerned 
with local administration; while the Central Crim- 
inal Court, sitting monthly at London, performs 
the miscellaneous duties. All the cases of minor 
importance come before the Courts of Quarter 
Sessions, which are presided over by the justices 
of the peace for the county, two of whom must be 
present to make a court. 

The procedure is always by two steps — first, to 
secure the presence of the accused, and second, to 
examine and prepare the evidence against him. 
All cases are tried by jury. Originally the jurymen 
were witnesses, that is, twelve men from the place 
where the crime was committed, who swore to 
their knowledge of it. The juror was the only 
witness whom the law recognized as such. Sdme 
time after the thirteenth century the juries ceased 
to be witnesses and became judges, trial by jury 
not being actually established until the sixteenth 
century. The present method of procedure did 
not, however, become established until 1760. 

Until as late as the year 1827 all common of- 
fenses were capital. Murder, manslaughter, rape, 
arson, grand larceny and counterfeiting were pun- 
ishable by death. Thus the law was terribly 
severe in appearance; but in actual practice the 
judge would pass the sentence, and then, at his 
discretion, commute it. Between 1827 and 1861 
capital punishment was modified, so that at the 
present time it is abolished in all but four cases — 
murder, treason, aggravated piracy, and the burn- 
ing of arsenals and dockyards. 

The trials of capital crimes are not more inter- 
esting than those of minor crimes, and all through 
a study of their bearings and complications runs 
that which, by the forgetfulness of dignity, may 
well be described as the hodge-podge character. 
If anything is peculiar about British criminal law 
it is that to the last degree it is fragmentary. The 





arrangement of it is curiously destitute. A con- 
siderable portion of it has never been even re- 
duced to writing, and there is not a little of it on 
the statute books that is absolutely unintelligible 
to those who are unacquainted with its history and 
the doctrines and definitions that are assumed and 
variously interpreted. It would seem to an Amer- 
ican lawyer that a rational codification is de- 
manded, but when the facts and words are taken 
in hand the evolution of a criminal code becomes 
a herculean task. To give a literary form to the 
large body of law as it now exists is one which a 
popular assembly like the British parliament must 
be incompetent to perform, and much less to 
deputize to any one else. Not but what a criminal 
code could be drawn. That would indeed be oner- 
ous, but it can be done. But when accomplished 
there would be the large difficulty of passing it. 
An endless array of questions and opinions of 
various sorts and descriptions would arise, as soon 
as an improved body of the criminal law was pre- 
sented, and great differences of opinion would 
impede progress in re-enactment and adoption. 
Several plans of codification have been agitated in 
the last decade, but that which has been done 
leaves much more undone. 

The defects that have to be dealt with are both 
in form and substance; but, as has been well said 
by a recent commentator, the very defects go to 
show what an immense quantity of sense and ex- 
perience the criminal law of Great Britain con- 
tains. Such a stupendous body of law, yet 
uncodified, challenges admiration, and suggests to 
the American reader the considerable danger of 
such a mass coming to cumber our law books. 
It pleases the eminent English barristers visiting 
this country to smile at the lack of that which they 
consider the centralization of administration oi 
justice; but it is a far cry for any English-speaking 
man to the Curia Regia, which, though appealed 
to by the would-be historians of the English 
criminal law, is actually quite as near, if not more 
near, to our American courts and procedure. 

GIFFoRD Knox. 

WESTFIELD, N. J., February, 1899. 


RLIEF OF THE COURT OF APPEALS. 


T the last session of the legislature a concurrent 
A resolution of the senate and assembly was 
passed, proposing an amendment to article VI, 
section 7, of the Constitution, relating to the Court 
of Appeals, so that it shall read as follows: 

“ Section 7. The Court of Appeals is continued. 
It shall consist of the chief judge and associate 
judges now in office, who shall hold their offices 
until the expiration of their respective terms, and 
their successors, who shall be chosen by the elec- 
tors of the State. The official terms of the chicf 
judge and associate judges shall be fourteen years 
from and including the first day of January next 
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after their election. Five members of the court 
shall form a quorum, and the concurrence of four 
shall be necessary to a decision. The court shall 
have power to appoint and to remove its reporter, 
clerk and attendants. Whenever and as often as 
a majority of the judges of the Court of Apperls 
shall certify to the governor that said court is 
unable, by reason of the accumulation of causes 
pending therein, to hear and dispose of the same 
with reasonable speed, the governor shall desig- 
nate not more than four justices of the Supreme 
Court to serve as associate judges of the Court of 
Appeals. The justices so designated shall be re- 
lieved from their duties as justices of the Supreme 
Court and shall serve as associate judges of the 
Court of Appeals until the causes undisposed of 
in said court are reduced to two hundred, when 
they shall return to the Supreme Court. The 
governor may designate justices of the Supreme 
Court to fill vacancies. No justice shall serve as 
associate judge of the Court of Appeals, except 
while holding the office of justice of the Supreme 
Court, and no more than seven judges shall sit in 
any case.” 

It was further resolved that such resolution be 
referred to the legislature to be chosen at the 
next general election of senators. This resolution 
is now pending before the present legislature, and 
if passed by it, the same will be submitted to the 
people at the election in November next. 

There has been considerable conflict of opinion 
as to whether the contemplated constitutional 
amendment should be adopted. On the whole, we 
are inclined to the opinion that an amendment of 
this character is to be preferred to one creating a 
separate and co-ordinate Court of Appeals, 
whether under the name of a Second Division or a 
Commission of Appeals. The existence of two in- 
dependent tribunals of last resort necessarily en- 
tails some conflict of authority and considerable 
dissatisfaction with the results of litigation. it 
may be that the plan of relief contemplated by the 
amendment in question is more free from substan- 
tial objection than any other plan that could be 
proposed, short of the increase of the regular 
membership of the Court of Appeals. 

In this connection it is only proper to refer to 
certain statistics which have come to our notice, 
and which apparently tend to show that the ar- 
rears of work in the court of last resort are on the 
decrease. The present calendar of the Court of 
Appeals, made up on January 1, 1897, contained 
(deducting appeals from orders) 1,005 cases. We 
are informed that up to February 25, 1899, there 
had been filed 751 returns on appeals from judg- 
ments. During the last month of the period, be- 
fore the closing of the old calendar, there were 
filed 131 returns on appeals from judgments. Al- 
lowing for the same number of returns to be filed 
between February 25 and March 25, 1899 (upon 





which latter date the new calendar closes), the 
estimated new calendar of the court will be 88> 
causes. These approximate figures seem to show 
a presumptive gain upon accumulating arrears of 
123 cases. The period of time comprised by the 
causes appearing on the old calendar was two 
years. The period covered by the new calendar 
is two years and nearly three months, apparently 
showing a still further gain upon the accumulation 
of business. In these approximate statistics we 
have taken for granted that the number of retusns 
filed for the new calendgr in which notice of argu- 
ment has not been served will be proportionately 
the same as in the old calendar. 

It seems probable that some progress has been 
made during the past two years in reducing the 
arrears of business. It must be remembered that 
the amendments to section 191 of the Code, pre- 
cluding appeals to the Court of Appeals in actions 
for personal injuries and to set aside fraudulent 
conveyances, have been in force during the whole 
period in which the material for the new calendar 
has been accumulating, so that the presumptive 
gain of 123 cases, above referred to, represents the 
practical efficacy of such amendments in reducing 
the burden of the Court of Appeals. The amend- 
ment of April 27, 1898, to the same section, pre- 
cluding appeals in actions for wages, salary or 
compensation for services, probably does not cut 
any substantial figure in these statistics. We doubt 
whether in the future the amendment last referred 
to will have the effect of materially reducing the 
number of appeals taken to the court of last resort. 

The above figures and statistics are given as 
the result of the best estimates we have been able 
to make, and we leave to our readers the responsi- 
bility of making up their own minds on the ques- 
tion whether the proposed amendment to the 
Constitution should be advocated or opposed. 
We understand that the members of the Court of 
Appeals are substantially encouraged by the re- 
sults so far shown, and believe that in time, if the 
arrears of work are disposed of, the court, as at 
present constituted numerically, will be able to 
keep constantly abreast of its work. Certainly, 
this proposition cannot be regarded as iemon- 
strated. If the measure now berore the legislature 
cannot be introduced as a simple statute providing 
for a particular exigency, we would be inclined to 
favor its adoption. The difficulty is that it is pro- 
posed as a constitutional amendment, and, if 
adopted, will become a part of the organic law. 
If it be passed by the present legislature and rati- 
fied by the people, there will be the disposition to 
rely upon repetitions of this makeshift form of 
relief, although it be abundantly demonstrated in 
the future that a court of last resort of seven 
judges is unable to cope with the volume of busi- 
ness arising in the principal commercial State of 
the Union. 
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We said at the beginning that we preferred the 
proposed amendment to one creating a second 
independent tribunal of last resort. There are, 
however, very serious objections to the proposition 
to augment the force of the Court of Appeals by 
drawing upon the strength of the Supreme Court. 
We are opposed to a policy of systematically, at 
intervals, controlling the accumulations in the 
Court of Appeals by appointments from the Su- 
preme Court. Complaints have been heard from 
yarious parts of the State because of the draught 
upon their local judicial forces in order to supply 
the apparently inexhaustible demand for judges to 
sit in the counties of New York and Kings. Fur- 
thermore, we believe that the sentiment of the bar 
favors independent autonomy of courts of appeal. 
When the Appellate Divisions of the Supreme 
Court were established, it was announced, with 
the approval of the bar, that the Appellate Divi- 
sion, in this city at least, would have its quarters 
and hold its sessions at a different place from that 
occupied and used by the various trial courts. It 
was deemed advisable that the appellate justices 
should preserve, as far as possible, their freedom 
from unconscious influence by the justices whose 
decisions they would be called upon to review. 
This policy embodies a sound practical principle, 
and it would be violated by having justices of the 
Supreme Court sit as members of the Court of 
Appeals. 

So far as the approximate statistics above col- 
lated show anything, it might be claimed that they 
tend to establish that the court, as at present con- 
stituted, will be able gradually to catch up with 
its arrears of work. Under such view, rather than 
engraft the proposed amendment upon the or- 
ganic law of the State, it would be better to do 
nothing at present, but watch the experiment un- 
der the present constitutional and statutory pro- 
visions for a year or two longer, and then, if it 
appear that the court will not be able to cope with 
an increasing calendar, to adopt a constitutional 
amendment permanently increasing its regular 
membership. — N. Y. Law Journal. 
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ORATORY AND THE LAW. 


A PLEa. 


T is the fashion nowadays, in all clases of so- 
ciety, to deride oratory as one of the dead 
arts, and men who consider themselves particu- 
larly up to date in their notions laugh when the 
subject is mentioned in their presence, and con- 
gratulate ome another that the children of this 
generation have no time to waste on such non- 
sense. Whether this is a state of affairs to be 
deplored or to be hailed with gratification and 
delight is a question that the reader must decide 
for himself. But does it not seem a little pre- 





sumptuous on the part of the Lilliputians of to- 
day to sneer at the Brobdingnags of the past, to 
express disdain for an art that Cicero and Demos- 
thenes, Burke and Grattan, Pitt amd Fox, snd 
Webster and Clay thought to be of such serious 
import that they devoted to its acquirement years 
of laborious study? 

This contempt for oratory is not confined to Jay 
circles alone, but, astonishing as it may seem, is 
more prevalent in the ranks of the legal profession 
than anywhere else, and if you wish to be ridi- 
culed for adhering to old-fashioned ideas I should 
strongly advise you to mention the word “ ora- 
tory” in the presence of one of the tyros of the 
bar. Nor is the reason for this scornful attitude 
difficult to discover. We are told by those who 
ought to know that speaking is no longer one of 
the necessary accoutrements of the lawyer. Nay, 
more. A practicing lawyer with whom I was 
holding converse the other day informed me to 
my great astonishment that law was all a lawyer 
need know nowadays. Well, these are broad 
statements, and the question is, Are they true? 

We know that among the laity it is generally 
supposed that the words lawyer and talker are 
synonymous terms, and so widespread is this idea 
that it has even passed into a proverb, and when 
a man converses with volubility he is said to 
“talk like a lawyer.’”’ Now it seems to me that 


the greatest necessity of the young lawyer is a 


client, and if some lucky day a man comes into 
your office entertaining the peculiar notions which 
I have just enumerated, it behooves you to be 
ready to impress on him the fact that if he doesn’t 
know any law, you do; otherwise he is very liable 
to seek legal aid elsewhere. 

Moreover, I fail to see what benefit a man can 
derive from knowledge of the law if he is unable 
to put that knowledge to use. You may know 
all the law scripta et non scripta, but if when you 
go into a court you are unable to state your case 
clearly and forcibly, you will only succeed in dis- 
gusting the judge and boring the jury. How 
often in our visits to the courts have we seen the 
man who puts his dependence on knowledge of 
law alone overcome in a legal fight by the talker, 
the student of human nature, the man of wit? 
The prosy individual drones on for an hour, stat- 
ing cases and shuffling law papers, while the judge 
nods and the jury rack their brains to discover 
what grave offense they have committed to de- 
serve this punishment. Then his opponent rises. 
He speaks pithily and to the point; he interests 
the judge; he amuses and convinces the jury. 
The one man knows law, the other knows how to 
get a verdict. And the verdict, as Daniel O’Con- 
nell used to say, is the thing. 

A learned judge of one of our upper courts 
thought fit to state in a speech a short time since 
that the American bar was entering into a decline. 
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Whether this is so or not it is not within my 
province to attempt to determine. But nobody 
can assert with any degree of truth that the pres- 
ent English bar shows any signs either of degen- 
eration or decay. That bar to-day is as rich in 
talent as ever it was in the days of Thurlow, 
Erskine and Murray. And as I scan the long line 
of eminent counsel I notice that the men who 
stand in the foreground are the men who are the 
best speakers. Lord Russell himself is an orator 
of no mean dimensions, so likewise is Herbert 
Asquith, Q. C., formerly home secretary; and Sir 
Edward Clark, who the other day refused the 
mastership of the rolls and who was solicitor-gen- 
eral in the last Liberal ministry, depends for his 
success as much on his eloquence as on his legal 
learning. 

Look into the lives of all the great lawyers, 
both in this country and abroad, and you will 
discover that every one of them was a good 
speaker; they may not have been orators, but they 
at least possessed the power to express their 
thoughts clearly and forcibly. Examine the lives 
of the famous lawyers who ornamented our own 
city in past years, the men who by their learning, 
sagacity and wit made New York renowned the 
world over for its legal knowledge. O’Conor, 
Evarts, Tilden, Brady and Ogden Hoffman were 
all good speakers, and two of them, at least, were 
inspired orators. If these wise and mighty men 
found speaking one of the necessary qualifications 
of success, can we afford to put it aside with a 
sneer? 

But they tell us that the times have changed, 
and that the course of procedure pursued in court- 
rooms nowadays is of such a nature that lawyers 
are not given any opportunity to display their 
talents for speaking. In answer to this somewhat 
remarkable assertion I can only say that when- 
ever I visit the courts (and they are my constant 
resort), I always hear somebody speaking; if it is 
not the lawyer for the plaintiff it is the lawyer for 
the defendant, and if it is not one or other of 
the contesting attorneys, then it is his honor 
himself. Nor does there seem to be any rule in 
existence to prevent the counsel from making 
their speeches as prolix, rhetorical and passionate 
as they see fit. 

Speaking not necessary to the lawyer? Non- 
sense! On the contrary, a lawyer may be called 
upon for a speech at any time. He may suddenly 
have to answer an unexpected argument of an 
adversary in open court, or he may have to re- 
spond to a toast at a banquet, or he may be 
thrust forward to harangue the crowd at a politi- 
cal meeting, and if at such a time he fails to acquit 
himself creditably his reputation is likely to be 
seriously impaired. “As Shakespeare says, “ The 
readiness is all.” And if we would be ready in 
the future we ought to prepare while we have the 





opportunity. Nothing good or noble is eyer 
achieved without labor. You can no more hope tg 
acquire the art of speaking properly in the short 
space of a day than you can hope to acquire the 
art of music or the art of painting in the same 
brief period. Law students, even the laziest of 
them, are accustomed to spend two or three hours 
each day studying the rudiments of the law. Could 
they not devote, with like profit, two or three 
hours each week to the acquisition of that other 
science, equally interesting and advisable — speak- 
ing? A Law Stupent. 


ay 


INTERNAL REVENUE DECISIONS. 


REFERRED stock isswed in lieu of common 
stock is not taxable when there is no change 
of ownership. 


Storekeepers and gaugers may be assigned by 
collectors to general duty as gaugers without 
action by commissioner in each case. 


Where a retail liquor dealer has separate bars 
on the premises for which he has paid special tax, 
one for whites and the other for negroes, but has 
made no order excluding the negroes from the 
white bar, or the whites from the negro bar, the 
two bars are regarded as parts of but one place of 
business, for which one special-tax stamp, held 
by him as a retail dealer there, is sufficient. 


Rotes of Recent American Decisions. 


Sales — Damages. -— One who contracts to fur- 
nish a dealer with a certain article at a certain 
time will, in the absence of any special agreement, 
be held to have adopted the retail price at the time 
and place of delivery as the basis for establishing 
damages for non-delivery. (Johnston vy. Faxon 
[Mass.], 52 N. E. Rep. 539.) 

Trusts — Resulting Trusts — Time of Operation. 
— Where a father undertook to convey land be- 
longing to his children, and invest the money re- 
ceived from the grantee in other land taken in his 
own name, the children cannot, by subsequently 
ratifying his act, cause a trust to result in their 
favor, as a trust must result, if at all, when the 
deed is taken. (Arnold v. Ellis [Tex.], 48 S. W. 
Rep. 883.) 

Wills — Perpetuities — Alienation. — A will 
provided: ‘‘ Should my death occur before the ex- 
piration of the leases of my landed estate, I desire 
(M) to receive all rents. So soon as the leases of 
rented lands are canceled, I desire the land to be 
sold.” Held not to suspend the power of alien- 
ation, in violation of Civ. Code, § 715, forbidding 
such suspension longer than during lives of per- 
sons in being; a prior alienation not being forbid- 
den, and there being persons by whom an absolute 
interest in possession could be conveyed. (Toland 
v. Toland [Cal.], 55 Pac. Rep. 681.) 





